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Highlights 
• As the Jan. 31, 2023, statutory deadline to submit compliant housing elements for 

the 6th Regional Housing Need Assessment (RHNA) Cycle looms over Bay Area 
governments, all eyes are on the penalties associated with missing the deadline. 

• Several jurisdictions have disputed whether they are afforded a 120-day "grace 
period" or whether one penalty in particular, colloquially known as "Builder's 
Remedy," kicks in as of the deadline for compliance. 

• Builder's Remedy is a housing development streamlining tool that provides 
developers the option to file an application for a housing development project 
with at least 20 percent affordable housing that is not in conformance with a 
jurisdiction's zoning or General Plan. 

As the Jan. 31, 2023, statutory deadline to submit compliant housing 
elements for the 6th Regional Housing Need Assessment (RHNA) 
Cycle looms over Bay Area governments, all eyes are on the penalties 
associated with missing the deadline, which are currently in effect in 
portions of Southern California. One penalty in particular, colloquially 
known as "Builder's Remedy," has captured many imaginations with 
its promise to limit jurisdictions' authority to deny qualifying housing 
projects. Several jurisdictions have disputed whether they are 
afforded a 120-day "grace period" or whether Builder's Remedy kicks 
in as of the deadline for compliance. 
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There Is No 120-Day "Grace Period" for Adopting 
a Compliant Housing Element 

Until this week, many jurisdictions, including San Francisco and 
several other Association of Bay Area Governments (ABAG) 
jurisdictions, thought that the California Department of Housing and 
Community Development (HCD) would allow a 120-day "grace 
period" after the official Jan. 31, 2023, adoption deadline, during 
which time the consequences of noncompliance would be 
stayed.1 This inaccurate interpretation appears to result from a 
misreading of a separate statutory provision, and a misunderstanding 
of HCD's authority under the Housing Accountability Act (HAA).2 HCD 
has confirmed, however, that there is no "grace period," heightening 
the possibility that the powerful Builder's Remedy will soon be 
available in many of the Bay Area's key housing markets.3 

What Is "Builder's Remedy"? 

In a nutshell, Builder's Remedy is a housing development 
streamlining tool that provides developers the option to file an 
application for a housing development project with at least 20 
percent affordable housing that is not in conformance with a 
jurisdiction's zoning or General Plan. So long as the local government 
does not have a HCD-certified housing element, the local 
governmental agency would have very limited ability to deny such a 
qualifying housing development project. 

While the HAA generally restricts local governments' options for 
disapproving certain housing development projects, Subdivision (d) 
of the HAA provides further restrictions on the disapproval of 
housing "for very low, low-, or moderate-income households," which 
the HAA defines as a project that contains either 1) 20 percent low-
income housing, or 2) 100 percent moderate-income housing. Cal. 
Gov. Code § 65589.5(h)(3). For ease of reference, this Holland & Knight 
alert will refer to such projects as "affordable housing" projects. 

Under Subdivision (d), local governments cannot disapprove 
affordable housing projects unless they make written findings that 
one of five circumstances, ranging from violations of public health 
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and safety standards as well as state and federal law to lack of 
sufficient water and sewer capacity, applies. Four of these 
circumstances should arise only infrequently, leaving the fifth 
circumstance as the default avenue for disapproval in most 
instances. To disapprove a project under Government Code Section 
65589.5, Subdivision (d)(5), the local government must find as follows: 

"The housing development project or emergency shelter is 
inconsistent with both the jurisdiction's zoning ordinance and 
general plan land use designation as specified in any element of the 
general plan as it existed on the date the application was deemed 
complete, and the jurisdiction has adopted a revised housing element in 
accordance with Section 65588 that is in substantial compliance with this 
article." Emphasis added. 

Critical to this determination is a compliant housing element. 
Without one, a jurisdiction cannot deny the project at all – even if it 
does not comply with the local government's applicable 
development standards. This inability for a noncompliant jurisdiction 
to disapprove a project under HAA Subdivision (d)(5) is the "Builder's 
Remedy." Although Builder's Remedy has long been a provision of 
Subdivision (d) of the HAA, it is the fact that portions of Southern 
California are without compliant housing elements, and the 
possibility that Bay Area jurisdictions will soon become 
noncompliant, that now puts the specter of this powerful remedy at 
the forefront of the debate about California's housing crisis and the 
role of local control. 

Other Penalties for Jurisdictions That Fall Out of 
Compliance 

Although Builder's Remedy has emerged as the highest-profile 
penalty, others exist as well. These remedies are also statutory and 
will take effect upon the deadline. Jurisdictions that fail to timely 
adopt a compliant housing element will be required to harmonize 
their zoning with their housing element on an expedited basis. 
Noncompliant jurisdictions may also face enforcement actions from 
the HCD or from the California Attorney General's office.4 Finally, a 
compliant housing element is a prerequisite for receiving 
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community development block grant funds, which can have a 
meaningful impact on jurisdictions' budgets.5 

Recommendations and Cautionary Notes 

Similar to many Southern California jurisdictions that had an earlier 
housing element statutory deadline, it is anticipated that many Bay 
Area jurisdictions will also not meet the Jan. 31, 2023, statutory 
deadline. With numerous jurisdictions across the state out of 
compliance with housing element law, Builder's Remedy presents 
both unique opportunities and uncertainties. In particular, the 
intersection between Builder's Remedy and California 
Environmental Quality Act (CEQA) remains untested. Jurisdictions 
may try to use CEQA to regain discretionary authority over Builder's 
Remedy projects. Whether that tactic will prove effective remains to 
be seen, given that CEQA may not be used to do that which other 
statutes prohibit. Pub. Res. Code, § 21004; CEQA Guidelines § 
15040(e). To the extent that a jurisdiction eventually has a HCD-
certified housing element, filing a Senate Bill (SB) 330 preliminary 
application to vest development rights prior to the HCD certification 
of the housing element can provide strong developer protections for 
Builder's Remedy. HCD recently opined in technical assistance 
relating to an affordable housing project in Santa Monica, that "… if 
the [SB 330] submittal occurs at a time when the jurisdiction does 
not have a compliant housing element, any potential benefits 
afforded to the applicant as a result of the jurisdiction's 
noncompliant status would remain throughout the entitlement 
process even if the jurisdiction subsequently achieves compliance 
during the entitlement process."6 Thus, Builder's Remedy has the 
potential to become a powerful tool for the development of housing, 
streamlining the entitlement process.  

Those interested in pursuing projects in noncompliant jurisdictions 
may wish to consider the inclusion of 20 percent low-income units to 
qualify for the protections afforded under Builder's Remedy. Please 
reach out to the authors, your Holland & Knight attorney or another 
member of the West Coast Land Use and Environmental Group to 
discuss these issues further. 
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Notes 

1 See, e.g., Sarah Klearman, "S.F. got the state's housing deadline 
wrong – so did Berkeley, Oakland and San Jose," Silicon Valley Business 
Journal, Oct. 14, 2022. 

2 Specifically, after adopting a housing element, jurisdictions must 
complete a rezoning process to facilitate the development set forth 
in the housing element. Jurisdictions that adopt a compliant 
housing element by the deadline, or within 120 days thereafter, have 
three years to complete this rezoning process; jurisdictions that miss 
the deadline must complete it on an expedited basis. Cal Gov. Code § 
65583(c)(1)(A). 

3 Sarah Klearman, "S.F. got the state's housing deadline wrong – so 
did Berkeley, Oakland and San Jose," Silicon Valley Business Journal, Oct. 
14, 2022; (per David Zisser, head of HCD's Housing Accountability 
Unit, "[t]here is no room for interpretation there."). 

4 See generally HCD, "Accountability and Enforcement." 

5 See, e.g., Health & Safety Code § 50829 (conditioning receipt of 
community development block grant funds on housing element 
compliance). See also HCD, "Willows' 6th Cycle (2021-2029) Adopted 
Housing Element" (Feb. 15, 2022) (explaining that housing element 
compliance is a prerequisite for receiving CalTrans Sustainable 
Communities grant and HCD's Permanent Local Housing Allocation 
funding). 

6 See HCD, "3030 Nebraska Avenue, Santa Monica – Letter of 
Technical Assistance," Oct. 5, 2022; ("The answer is 'yes.' The submittal 
of a complete preliminary application pursuant to Government Code 
section 65941.1 vests the right to develop a housing development 
project in accordance with the ordinances, policies, and standards in 
effect when a preliminary application is submitted."). 

 

Information contained in this alert is for the general education and knowledge of our readers. It is not 
designed to be, and should not be used as, the sole source of information when analyzing and resolving a legal 
problem, and it should not be substituted for legal advice, which relies on a specific factual analysis. 
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Moreover, the laws of each jurisdiction are different and are constantly changing. This information is not 
intended to create, and receipt of it does not constitute, an attorney-client relationship. If you have specific 
questions regarding a particular fact situation, we urge you to consult the authors of this publication, your 
Holland & Knight representative or other competent legal counsel 
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