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H ig h lig h ts  

• As the Jan. 31, 2023, statutory deadline to submit compliant housing elements for 
the 6th Regional Housing Need Assessment (RHNA) Cycle looms over Bay Area 
governments, all eyes are on the penalties associated with missing the deadline. 

• Several jurisdictions have disputed whether they are afforded a 120-day "grace 
period" or whether one penalty in particular, colloquially known as "Builder's 
Remedy," kicks in as of the deadline for compliance. 

• Builder's Remedy is a housing development streamlining tool that provides 
developers the option to file an application for a housing development project 
with at least 20 percent affordable housing that is not in conformance with a 
jurisdiction's zoning or General Plan. 

As th e J an . 31, 20 23, sta tu tory d ead lin e to su b m it c om p lian t h ou sin g  
e lem en ts for th e 6th  R eg ion a l H ou sin g  N eed  Assessm en t (R H N A) 
C yc le  loom s over B a y Area  g overn m en ts, a ll eyes a re  on  th e p en a lties 
a ssoc ia ted  w ith  m issin g  th e d ead lin e, w h ic h  a re  c u rren tly in  effec t in  
p ortion s of S ou th ern  C a liforn ia . O n e p en a lty in  pa rtic u la r, c olloq u ia lly 
k n ow n  a s "B u ild er's  R em ed y," h a s c a ptu red  m an y im a g in a tion s w ith  
its  p rom ise to lim it ju risd ic tion s' a u th ority to d en y q u a lifyin g  h ou sin g  
p rojec ts . S evera l ju risd ic tion s h a ve d isp u ted  w h eth er th ey a re  
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a fford ed  a  120 -d ay "g rac e p eriod " or w h eth er B u ild er's  R em ed y k ic k s 
in  a s of th e d ead lin e for c om p lian c e. 

T h e re  Is  N o 120 -D a y  "G ra c e  P e r iod "  for  A d op t in g  
a  C om p lia n t  H ou s in g  E le m e n t  

U n til th is  w eek , m a n y ju risd ic tion s, in c lu d in g  S a n  F ran c isc o an d  
severa l oth er Assoc ia tion  of B a y Area  G overn m en ts (AB AG ) 
ju risd ic tion s, th ou g h t th at th e C a liforn ia  D epa rtm en t of H ou sin g  an d  
C om m u n ity D evelopm en t (H C D ) w ou ld  a llow  a  120 -d a y "g ra c e 
p eriod " a fter th e offic ia l J an . 31, 20 23, ad option  d ead lin e, d u rin g  
w h ic h  tim e th e c on seq u en c es of n on c om p lian c e w ou ld  b e 
sta yed .1 Th is  in ac c u ra te in terp reta tion  app ea rs to resu lt from  a  
m isread in g  of a  separate sta tu tory p rovision , a n d  a  m isu n d erstan d in g  
of H C D 's a u th ority u n d er th e H ou sin g  Ac c ou n tab ility Ac t (H AA).2 H C D  
h a s c on firm ed , h ow ever, th a t th ere  is  n o "g ra c e p eriod ," h eig h ten in g  
th e possib ility th at th e pow erfu l B u ild er's  R em ed y w ill soon  b e 
a va ilab le  in  m an y of th e B a y Area 's k ey h ou sin g  m a rk ets.3 

W h a t  Is  "B u ild e r 's  R e m e d y "?  

In  a  n u tsh ell, B u ild er's  R em ed y is  a  h ou sin g  d evelopm en t 
strea m lin in g  tool th a t p rovid es d evelop ers th e option  to file  an  
a pp lic a tion  for a  h ou sin g  d evelopm en t p rojec t w ith  at lea st 20  
p erc en t a fford ab le  h ou sin g  th a t is  n ot in  c on form a n c e w ith  a  
ju risd ic tion 's  zon in g  or G en era l P lan . S o lon g  a s th e loc a l g overn m en t 
d oes n ot h a ve a  H C D -c ertified  h ou sin g  e lem en t, th e loc a l 
g overn m en ta l ag en c y w ou ld  h a ve very lim ited  a b ility to d en y su c h  a  
q u a lifyin g  h ou sin g  d evelopm en t p rojec t. 

W h ile  th e H AA g en era lly restric ts loc a l g overn m en ts' option s for 
d isapp rovin g  c erta in  h ou sin g  d evelopm en t p rojec ts , S u bd ivis ion  (d ) 
of th e H AA p rovid es fu rth er restric tion s on  th e d isapprova l of 
h ou sin g  "for very low , low -, or m od era te-in c om e h ou seh old s," w h ic h  
th e H AA d efin es as a  p rojec t th at c on ta in s e ith er 1) 20  p erc en t low -
in c om e h ou sin g , or 2) 10 0  p erc en t m od erate-in c om e h ou sin g . C a l. 
G ov. C od e § 6558 9.5(h )(3). F or ea se  of referen c e, th is  H olla n d  & K n ig h t 
a lert w ill refer to su c h  p rojec ts  a s "afford ab le  h ou sin g " p rojec ts . 

https://www.hklaw.com/en/insights/publications/2022/10/builders-remedy-bay-area-will-soon-face-a-powerful-housing-tool#_edn1
https://www.hklaw.com/en/insights/publications/2022/10/builders-remedy-bay-area-will-soon-face-a-powerful-housing-tool#_edn2
https://www.hklaw.com/en/insights/publications/2022/10/builders-remedy-bay-area-will-soon-face-a-powerful-housing-tool#_edn3


U n d er S u b d ivis ion  (d ), loc a l g overn m en ts c a n n ot d isa pp rove 
a fford ab le  h ou sin g  p rojec ts  u n less th ey m a k e w ritten  fin d in g s th a t 
on e of five  c irc u m stan c es, ra n g in g  from  viola tion s of p u b lic  h ea lth  
a n d  sa fety stan d ard s a s w ell a s state  an d  fed era l la w  to la c k  of 
su ffic ien t w a ter an d  sew er c ap ac ity, app lies. F ou r of th ese 
c irc u m stan c es sh ou ld  a rise on ly in freq u en tly, lea vin g  th e fifth  
c irc u m stan c e a s th e d efa u lt a ven u e for d isapp rova l in  m ost 
in stan c es. To d isap p rove a  p rojec t u n d er G overn m en t C od e S ec tion  
6558 9.5, S u bd ivis ion  (d )(5), th e loc a l g overn m en t m u st fin d  a s follow s: 

"Th e h ou sin g  d evelopm en t p rojec t or em erg en c y sh elter is  
in c on sisten t w ith  b oth  th e ju risd ic tion 's  zon in g  ord in a n c e an d  
g en era l p la n  lan d  u se d esig n a tion  as sp ec ified  in  an y e lem en t of th e 
g en era l p la n  a s it existed  on  th e d ate  th e ap p lic a tion  w a s d eem ed  
c om p lete , an d  the jurisdiction has adopted a revised housing element in 
accordance with Section 65588 that is in substantial compliance with this 
article." E m ph a sis  a d d ed . 

C ritic a l to th is  d eterm in a tion  is  a  c om p lian t h ou sin g  e lem en t. 
W ith ou t on e, a  ju risd ic tion  c an n ot d en y th e p rojec t at all – even  if it  
d oes n ot c om p ly w ith  th e loc a l g overn m en t's  ap p lic ab le  
d evelop m en t stan d a rd s. Th is  in ab ility for a  n on c om plia n t ju risd ic tion  
to d isapp rove a  p rojec t u n d er H AA S u bd ivis ion  (d )(5) is  th e "B u ild er's  
R em ed y." A lth ou g h  B u ild er's R em ed y h a s lon g  b een  a  p rovision  of 
S u bd ivis ion  (d ) of th e H AA, it is  th e fa c t th a t portion s of S ou th ern  
C a liforn ia  a re  w ith ou t c om p lian t h ou sin g  e lem en ts, a n d  th e 
p ossib ility th at B ay Area  ju risd ic tion s w ill soon  b ec om e 
n on c om p lian t, th a t n ow  p u ts th e sp ec ter of th is  pow erfu l rem ed y a t 
th e forefron t of th e d eba te ab ou t C a liforn ia 's  h ou sin g  c ris is  a n d  th e 
role  of loc a l c on trol. 

O th e r  P e n a lt ie s  for  J u r is d ic t ion s  T h a t  F a ll O u t  of  
C om p lia n c e  

Alth ou g h  B u ild er's  R em ed y h a s em erg ed  a s th e h ig h est-p rofile  
p en a lty, oth ers exist a s w ell. Th ese rem ed ies a re a lso sta tu tory an d  
w ill ta k e effec t u pon  th e d ead lin e. J u risd ic tion s th a t fa il to tim ely 
a d op t a  c om p lian t h ou sin g  e lem en t w ill b e req u ired  to h a rm on ize  
th eir zon in g  w ith  th eir h ou sin g  e lem en t on  an  exp ed ited  b a sis . 



N on c om p lian t ju risd ic tion s m a y a lso fac e en forc em en t ac tion s from  
th e H C D  or from  th e C a liforn ia  Attorn ey G en era l's  offic e .4 F in a lly, a  
c om p lia n t h ou sin g  e lem en t is  a  p rereq u isite  for rec eivin g  
c om m u n ity d evelopm en t b loc k  g ran t fu n d s, w h ic h  c a n  h a ve a  
m ean in g fu l im pac t on  ju risd ic tion s' bu d g ets.5 

R e c om m e n d a t ion s  a n d  C a u t ion a r y  N ote s  

S im ila r to m an y S ou th ern  C a liforn ia  ju risd ic tion s th at h ad  an  ea rlier 
h ou sin g  e lem en t sta tu tory d ead lin e, it  is  an tic ipa ted  th a t m an y B a y 
Area  ju risd ic tion s w ill a lso n ot m eet th e J an . 31, 20 23, sta tu tory 
d ead lin e. W ith  n u m erou s ju risd ic tion s ac ross th e sta te  ou t of 
c om p lia n c e w ith  h ou sin g  e lem en t la w , B u ild er's  R em ed y p resen ts 
b oth  u n iq u e opportu n ities an d  u n c erta in ties. In  pa rtic u la r, th e 
in tersec tion  b etw een  B u ild er's R em ed y a n d  C a liforn ia  
E n viron m en ta l Q u a lity Ac t (C E Q A) rem a in s u n tested . J u risd ic tion s 
m a y try to u se C E Q A to reg a in  d isc retion a ry a u th ority over B u ild er's 
R em ed y p rojec ts . W h eth er th at tac tic  w ill p rove effec tive  rem a in s to 
b e seen , g iven  th a t C E Q A m a y n ot b e u sed  to d o th at w h ic h  oth er 
sta tu tes p roh ib it. P u b . R es. C od e, § 210 0 4 ; C E Q A G u id elin es § 
150 4 0 (e). To th e exten t th a t a  ju risd ic tion  even tu a lly h a s a  H C D -
c ertified  h ou sin g  e lem en t, filin g  a  S en ate  B ill (S B ) 330  p relim in a ry 
a pp lic a tion  to vest d evelop m en t rig h ts p rior to th e H C D  c ertific ation  
of th e h ou sin g  e lem en t c a n  p rovid e stron g  d evelop er p rotec tion s for 
B u ild er's  R em ed y. H C D  rec en tly op in ed  in  tec h n ic a l assista n c e 
re la tin g  to an  a fford ab le  h ou sin g  p rojec t in  S an ta  M on ic a , th at "… if 
th e [S B  330 ] su bm itta l oc c u rs a t a  tim e w h en  th e ju risd ic tion  d oes 
n ot h a ve a  c om p lia n t h ou sin g  e lem en t, an y p oten tia l b en efits  
a fford ed  to th e app lic an t a s a  resu lt of th e ju risd ic tion 's  
n on c om p lian t statu s w ou ld  rem a in  th rou g h ou t th e en titlem en t 
p roc ess even  if th e ju risd ic tion  su b seq u en tly ac h ieves c om p lian c e 
d u rin g  th e en titlem en t p roc ess."6 Th u s, B u ild er's  R em ed y h a s th e 
p oten tia l to b ec om e a  pow erfu l tool for th e d evelopm en t of h ou sin g , 
strea m lin in g  th e en titlem en t p roc ess.  

Th ose in terested  in  p u rsu in g  p rojec ts  in  n on c om p lia n t ju risd ic tion s 
m a y w ish  to c on sid er th e in c lu sion  of 20  p erc en t low -in c om e u n its to 
q u a lify for th e p rotec tion s a fford ed  u n d er B u ild er's R em ed y. P lea se 
rea c h  ou t to th e au th ors, you r H ollan d  & K n ig h t a ttorn ey or an oth er 

https://www.hklaw.com/en/insights/publications/2022/10/builders-remedy-bay-area-will-soon-face-a-powerful-housing-tool#_edn4
https://www.hklaw.com/en/insights/publications/2022/10/builders-remedy-bay-area-will-soon-face-a-powerful-housing-tool#_edn5
https://www.hklaw.com/en/insights/publications/2022/10/builders-remedy-bay-area-will-soon-face-a-powerful-housing-tool#_edn6


m em b er of th e W est C oa st L an d  U se an d  E n viron m en ta l G rou p to 
d isc u ss th ese issu es fu rth er. 

Notes 

1 S ee , e .g ., S a rah  K lea rm a n , "S .F . g ot th e sta te 's h ou sin g  d ea d lin e 
w ron g  – so d id  B erk eley, O a k lan d  an d  S a n  J ose ," Silicon Valley Business 
Journal, O c t. 14 , 20 22. 

2 S p ec ific a lly, a fter ad op tin g  a  h ou sin g  e lem en t, ju risd ic tion s m u st 
c om p lete  a  rezon in g  p roc ess to fac ilita te th e d evelopm en t set forth  
in  th e h ou sin g  e lem en t. J u risd ic tion s th at a d op t a  c om p lian t 
h ou sin g  e lem en t b y th e d ead lin e, or w ith in  120  d a ys th erea fter, h a ve 
th ree yea rs to c om p lete th is  rezon in g  p roc ess; ju risd ic tion s th at m iss 
th e d ead lin e m u st c om p lete it on  an  exp ed ited  ba sis . C a l G ov. C od e § 
6558 3(c )(1)(A). 

3 S a ra h  K lea rm an , "S .F . g ot th e sta te's  h ou sin g  d ea d lin e  w ron g  – so 
d id  B erk eley, O a k la n d  an d  S an  J ose ," Silicon Valley Business Journal, O c t. 
14 , 20 22; (p er D a vid  Zisser, h ead  of H C D 's H ou sin g  Ac c ou n tab ility 
U n it, "[t]h ere is  n o room  for in terp reta tion  th ere ."). 

4 S ee g en era lly H C D , "Ac c ou n tab ility an d  E n forc em en t." 

5 S ee , e .g ., H ea lth  & S a fety C od e § 50 8 29 (c on d ition in g  rec eipt of 
c om m u n ity d evelopm en t b loc k  g ran t fu n d s on  h ou sin g  e lem en t 
c om p lia n c e). S ee a lso H C D , "W illow s' 6th  C yc le  (20 21-20 29) Ad op ted  
H ou sin g  E lem en t" (F eb . 15, 20 22) (exp la in in g  th at h ou sin g  e lem en t 
c om p lia n c e is  a  prereq u isite  for rec eivin g  C a lTran s S u sta in ab le  
C om m u n ities g ran t an d  H C D 's P erm an en t L oc a l H ou sin g  Alloc a tion  
fu n d in g ). 

6 S ee H C D , "30 30  N eb ra sk a  Aven u e, S an ta  M on ic a  – L etter of 
Tec h n ic a l Assistan c e," O c t. 5, 20 22; ("Th e an sw er is  'yes.' Th e su b m itta l 
of a  c om p lete  p relim in a ry app lic a tion  p u rsu a n t to G overn m en t C od e 
sec tion  6594 1.1 vests  th e rig h t to d evelop a  h ou sin g  d evelopm en t 
p rojec t in  a c c ord an c e w ith  th e ord in an c es, polic ies, an d  stan d a rd s in  
effec t w h en  a  p relim in a ry a pp lic a tion  is su b m itted ."). 
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Information contained in this alert is for the general education and knowledge of our readers. It is not 
designed to be, and should not be used as, the sole source of information when analyzing and resolving a legal 
problem, and it should not be substituted for legal advice, which relies on a specific factual analysis. 
Moreover, the laws of each jurisdiction are different and are constantly changing. This information is not 
intended to create, and receipt of it does not constitute, an attorney-client relationship. If you have specific 
questions regarding a particular fact situation, we urge you to consult the authors of this publication, your 
Holland & Knight representative or other competent legal counsel. 
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